KELLEY DRYE & WARREN t.pr

A LIMITED LIABILITY PARTNERSHIF

1200 19™H STREET, N.W.

NEW YORK, NY SUITE BQO FACSIMILE
TYSONS CORNER, VA
WASHINGTON, D.C. 20036 (202} 988-9792
LOS ANGELES, CA www . kelleydrye.com

CHICAGO, IL
(202) 955-9600

PARSIPPAr\jY. NJ EJ’( rARTE OH LATE F’LED

BRUSSELS, SBELGIUM

HONG KONG

: August 22, 2002

AFFILIATE OFFICES

GENEVIEVE MORELLI

JAKARTA, INDONESIA RE‘ :E,VED DIRECT LINE (202) B87-1230

MUMBAIL, INDIA )
E-MaIL: gmorelli@kelleydrys.com

BANGKOK, THAILAND

TOKYO, JAPAN

AUG 2 2 2007

Marlene H. Dortch, Secretary FEDERAL COMMUNICATIONS COMMISSION
Federal Communications Commission OFFICE OF THE SECRETARY

445 Twelfth Street, SW

Room TWB-204

Washington, D.C. 20554

Re: Ex Parte Presentation in CC Docket Nos. 01-338, 96-98, 98-147

Dear Ms. Dortch:

Today, Joseph Gillan and the undersigned, representing the Promoting Active
Competition Everywhere (“PACE”) Coalition, met with Bill Maher, Jeffrey Carlisle, Rob
Tanner, Scott Bergmann and Tom Navin of the Wireline Competition Bureau to discuss the
conclusions reached in the UNE-P Fact Report, a copy of which was distributed at the meeting.
A copy of the UNE-P Fact Report is attached to this letter.

In accordance with Section 1.1206 of the Commission’s rules, an original and one copy
of this letter and attachment is being filed with your office.

incerely,

d\’)tvu;c;

enevieveMbrelli

ce: Bill Maher
Jeffrey Carlisle
Rob Tanner
Scott Bergmann
Tom Navin
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The UNE-P Fact Report: August 2002'

it has been six years since the Federal Communications Commission first adopted
regulations giving effect to the unbundling provisions of the federal Telecommunications Act.
These unbundling provisions opened, for the first time. the inherited network facilities of the
incumbent local monopolies to competitive use. In order for unbundling to result in meaningful
local competition. however, required that exchange facilities be offered in arrangements that were
commercially usetul.

The unbundled network element platform (UNE-P) provides the answer by offering
entrants a generic local switching and transmission “platform” that can be used to offer local
services.” Just as “equal access” made long distance competition a reality 20 years ago by
opening the exchange network to competitors in one of its uses (i.e., access to long distance
competitors). UNE-P supports full local competition by providing competitors access to the
exchange network in order to offer all services.

Growth of UNE-P
(Thousands of lines)’
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Although the incumbents delayed offering UNE-P for a number of years, once introduced
it demonstrated a powertu! ability to bring competitive benefits broadly to the mass market. As
of June 2002, approximately 7.7 million lines enjoyed competitive choice as result of UNE-P.

‘ The UNE-P Fact Report is published twice annually by the PACE (Promoting Active Competition
Everywhere) Coalition.

: The unbundled network element platform is the combination of network elements (principally the
loop. locat switching and shared transport) that underlie exchange service.

' Source: l_:CC Local Competition Report (data through December 2001). released July 23, 2002.
UNE-P volumes for June 2002 are estimated based on RBOC quarterly earnings information for the 2™
Quarter 2002
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As UNE-P became a practical reality. it
invigorated the competitive landscape. quickly
becoming the principal driver of competitive
growth. During 2001, UNE-P was responsible for
more than 60% of the growth in competitive
access lines, roughly twice what it had been
responsible for in the prior year.' UNE-P is
particularly critical to competition in the core of
the incumbent’s monopely. the typical residential
and small business customer that remains
interested in analog service for its basic
communications needs. UNE-P is today emerging
as the leading entry strategy in this important
market segment.
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One of the reasons that UNE-P is so successful is that it is uniquely structured to support

mass-market competition.
facilities. thereby providing entrants an
ability to structure “all-distance™ products
that blur traditional lines between local
and long distance service. Moreover, with
UNE-P the entrant gains access to the full
functionality of the local switch. enabling
it to offer feature-rich service packages
that consumers desire. This flexibility can
be combined with the entrant’s customer
care infrastructure to assure
responsiveness  to  customer  needs.
Because of its speed to market. flexibility

Other New
Entrants
43%

UNE-P provides the entrant with economic control of its leased

The Distribution of UNE-P
(June 2002 estimate)
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and broad application. UNE-P has provided the foundation for a new wave of smaller entrants

with innovative ideas.

Seurce: FCC Local Competition Report, July 23, 2002.
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Perhaps most importantly, because subscribers can be reliably and inexpensively
migrated between the incumbent and new entrants, UNE-P is ideally suited to support
competition across a broad range of customers and geographic areas without the same concerns
for density that limit other sirategies. As illustrated by actual market data from Texas (one of the
first States to make UNE-P commercially available). UNE-P extends competitive choice from the
fargest to the smallest wire centers. resulting in a competitive profile that no other strategy can
match.” In the 50 largest wire centers in Texas (where the average central office serves more than
100,000 access lines). the UNE-P penetration rate is 8%. while at the other end of the spectrum
(in the bottom tier of Texas” COs that serve. on average, only 485 lines). UNE-P’s penetration is
even greater (over 20%).

UNE-P Penetration by Central Office Density
{Texas 2001)
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UNE-P is only capable of extending urban competition to rural markets, however,
if 1t is universally available. The reason competitive choice is enjoyed in rural Texas is because
UNE-P is also able to compete in urban markets. Significantly. more than Y2 of the total UNE-P
lines in Texas are located in the top 2 tiers (i.e., the 100 largest wire centers). providing the
market foundation that enables UNE-P to be offered across the rest of the state. In contrast.
virtually all of the UNE-L lines in Texas can be found in the top three tiers, with no meaningtul
expansion into less dense areas. Additional analysis in other states confirms that this relationship
is not limited to Texas” — UNE-P based competition develops broadly. while other entry strategies
remain highly targeted.7

! Docket 24542, Public Utility Commission of Texas.
‘ See Docket No. 14361-U (Georgia Public Service Commission) and Docket No. 02-00207
(Tennessee Regulatory Authority).

! Moreover. it is clear from empirical data that new entrants de not view UNE-P and other forms of
entry. such as UNE-L. as substitutes. A number of policy papers sponsored by Z-Tel Communications
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Fundamentally. the practical availability and economic attractiveness of UNE-P is
determined on a state-by-state basis. through the effort of each state’s Public Service
Commission. As shown below. the national leaders in bringing competitive choice to the local
marketplace are the states of New York. Texas. Michigan. [Hinois. Pennsylvania and Georgia. A
listing of each states’ progress making UNE-P commercially useful is provided in the “National
UNE-P Report Card™ attached to this report.

States with Most Active UNE-P Competition

State Holding UNE-P Lines UNE-P Share | National Rank
Company (2001) Growth (2001) | Lines | Growth
New York Verizon® 1,776,191 296.791 19.5% [ 4
Texas SBC 1.305.417 415,573 15.6% 2 l
Michigan SBC 422281 414.013 8.5% 3 2
Illinois SBC 301.924 298.034 4.7% 4 3
Pennsylvania Verizon 291.335 202.558 52% 5 5
| Georgia BellSouth 232.266 154.198 5.9% 6 6

Importantly. each of the “big six”
states listed above has either taken action -- or Concentration of UNE-P in
has a request pending before it -- to ensure that Other Leading States
UNE-P will continue to be available in its el
PR . States
jurisdiction.  For instance, New York has 27
conditioned Verizon's price cap plan on the
continued availability of UNE-P, Illinois
statute requires that any ILEC choosing
alternative regulation must offer UNE-P. and

the Texas Public Utility Commission has Lines in
recently conducted a rigorous examination of "Big Six"
competitive conditions in that State, finding Slates
that “...UNE-P is the only viable entry T

strategy mechanism that readily scales to varying sized exchanges to serve the mass market o

Similar requests are pending before the Michigan and Georgia Commissions.

have shown that raising the price or restricting the availability of UNE-P will not increase UNE-L entry -
indeed. where UNE-P is artificially restricted. CLECs are less likely to deploy new network facilities. This
result is consistent with the evidence above that UNE-P supports mass-market residential and small
business entry, while other forms of competitive entry are better-suited for medium and larger businesses
with intensive data communications needs

¥ Verizon results do not include legacy GTE properties where the development of local cormpetition

generally lags the rest of the country.

Y

Arbitration Award. Public Utility Commission of Texas Docket 24542, page 9-4.
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Retlecting the work of these state commissions. UNE-P penetration is most successtul in
the areas served by SBC and selected states in the Verizon region. As illustrated below, however,
UNE-P remains stalled in areas served by Verizon's former GTE properties. including those areas
(such as California, Hawaii and Florida) where GTE serves major metropolitan areas.'”

Regional Penetration of UNE-P

BellSouth Quest SBC Verizon Verizon (GTE)
(Bell Atlantic)

While practical experience offers compelling evidence of UNE-P’s ability to finally
extend the benefits of local competition to the mass market, it would appear that such benefits
will likely be denied consumers and small businesses in Verizon’s GTE territories for the
toreseeable future. Whether local competition continues to develop - or. in the case of Verizon-
GTE. ever becomes a reality — depends upon the continued efforts of State Commissions
overseeing their markets.

1 Verizon withheld UNE-P statistics in the public release of its Local Competition Reports because

it claimed that UNE-P activity was sufficiently modest that producing data could violate confidentiality.




The National UNE-P Report Card

State Holding Company UNE-P as of December 2001 National Rank
2001 Gain | Total Lines | Share Gain | Lines | Share

Alabama BeliSouth Corporation 29,970 50,689 2.7% 17 15 15
Arizona Qwest 20,334 20,334 0.7% 24 30 35
Arkansas SBC Communications, Inc. 13,550 20,423 2.1% 31 29 18
California SBC Communications, Inc. 72,164 80,034 0.5% 11 11 39
Colorado Qwest 78,122 78,122 3.0% 10 12 13
Connecticut Verizon {(Bell Atlantic) WH WH WH

Connecticut SBC Communications, Inc. 12 12 0.0% 41 47 47
Delaware Verizon (Bell Atlantic) WH 528 0.1% 45 44
DC Verizon (Bell Atlantic) WH 794 0.1% 44 45
Florida BellSouth Corporation 85,630 135,719 22% 8 7 17
Georgia BellSouth Corporation 154,198 232,266 5.9% 6 6 9
Tdaho Qwest 10,496 10,496 2.0% 34 35 1 21 |
llinots SBC Communications, Inc. 298,034 301,924 4.7% 3 4 11
Indiana SBC Communications, Inc. 6,801 6,801 0.3% 36 37 4]
lowa Qwest 116,404 116,404 11.9% 7 3 4
Kansas SBC Communications, Inc. 44,694 84,282 7.0% 13 9 8
Kentucky BellSouth Corporation 14,207 23,962 2.0% 30 26 2
Louisiana BeliSouth Corporation 22,658 31,271 1.4% 22 22 29
Maine Verizon (Bell Atlantic) WH WH WH

Maryland Verizon (Bell Atlantic) 10,998 14,158 0.4% 33 33 40
Massachusetts Verizon (Bell Atlantic) 32,915 56,387 1.4% 16 14 28
Michigan SBC Communications, Inc. 414,013 422,281 8.5% 2 3 6
Minnesota Qwest 80,657 80,657 3.9% 9 10 12
Mississippi BellSouth Corporation 18,175 24,182 1.9% 27 25 24
Missouri SBC Communications, Inc. 25,315 67,899 2.8% 19 13 14
Montana Qwest 2,692 2,692 0.7% 39 42 34
Nebraska Qwest 3,529 3,529 0.8% 38 41 33
Nevada SBC Communications. Inc. 18 18 0.0% 40 46 46
New Hampshire | Verizon (Bell Atlantic) WH 6,096 0.9% 38 31
New Jersey Verizon (Bell Atlantic) WH 33,214 0.5% 21 38
New Mexico Qwest 4,547 4,547 0.5% 37 39 37
New York Verizon (Bell Atlantic) 296,791 1,776,191 19.5% 4 1 1
North Carolina BellSouth Corporation 19,156 42382 1.7% 26 18 25
North Dakota Qwest 22,961 22,961 13.0% 21 27 3
Ohio SBC Communications, Inc. 49,048 45,048 1.2% 12 17 30
Oklahoma SBC Communications, Inc. 22,986 36,199 2.3% 20 19 16
Oregon Qwest 20,078 20,078 1.5% 25 31 27
Pennsylvania Verizon (Bell Atlantic) 202,558 291,335 52% 5 5 10
Rhode Island Verizon (Bell Atlantic) WH 4,536 0.8% 40 32
South Carolina BellSouth Corporation 16,705 28,052 1.9% 29 23 22
South Dakota Qwest 17,922 17,922 1.8% 28 32 7
Tennessee BellScuth Corporation 34,777 50,555 1.59% 15 16 23
Texas SBC Communications, Inc. 415,573 1,305,417 15.6% i 2 2
Utah Qwest 20,514 20,514 2.0% 23 28 19
Vermont Verizon (Bell Atlantic) WH WH WH

Virginia Verizon (Bell Atlantic) 7,315 8,285 (0.3% 35 36 42
Washingion Qwest 35,909 35,909 1.5% 14 20 26
West Virginia Verizon (Bell Atlantic) WH 1,346 0.2% 43 43
Wisconsin S$BC Communications, Inc. 11,049 11,049 0.6% 32 34 36
‘Wyoming Qwest 26,915 26,915 11.5% 18 24 5

WH: Withheld due to confidentiality claim by the RBOC.

Source: RBOC Form 477 (Local Competition) Filings with the Federal Communications Commission.

Note:

Table accepts Qwest representation that lines reported as “UNE-P"” are fully functioning UNE-P lines.
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FOR IMMEDIATE RELEASE Contact: Alison Ilg
llg Communications
Access Integrated Networks
770-565-5440

Renee Cunningham
Edelman PR Worldwide
Z-Tel Communications, Inc.
312.297.7430

STUDY FINDS UNE-P PROVIDERS OFFER BRIGHT SPOT IN TELECOM

Competitors’ Market Share Has Increased More Than 1,400 Percent in Six Years Since Federal
Communications Commission Adopted Market Opening Rules

Washington, D.C., August 13, 2002 — The PACE (Promoting Active Competition Everywhere)
Coalition, a group of competitive telecommunications companies, today released its UNE-P Fact
Report, a bi-annual study on the status of telecommunications competition in the United States.
The Report shows that since Congress introduced the framework for allowing new entrants to offer
competitive local telecommunications services through use of the Unbundled Network Element-
Platform (UNE-P) six years ago, whereby competitive companies utilize existing phone networks
to deliver local service, UNE-P-based providers have won nearly 8 million residential and small
business phone lines from incumbent telephone companies.

According to the study, UNE-P has been largely responsible for the local telecommunications
competition that exists today in the U.S. In fact, UNE-P was responsible for more than 60 percent
of the total growth in competitive lines in 2001. Uniquely structured to support competition across
a broad range of customer segments and geographic areas, UNE-P is critical to competition in the
core of the incumbents’ monopoly, which consists of the typical residential and small business

customer.

Peter Karoczkai, chairman of the PACE Coalition and senior vice president of InfoHighway
Communications, said, “Congress passed the Telecom Act for the benefit of mass-market
consumers and businesses of all sizes, which ultimately fuels the economy. PACE members are
successfully realizing the promise of the *96 Act through UNE-P, and as a result, small- to
medium-sized businesses and residential consumers enjoy innovative new services, improved
customer care and lower prices. Our success is testament to the viability of UNE-P and the fact
that @Elareas where it is available to competitors as a method of market entry, true competition is
possible.”
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The Report also highlights six states that have led the way in bringing competition to their
constituents. These states are Georgia, Jilinois, Michigan, New York, Pennsylvania and Texas.
Having worked to secure choice for consumers, regulators and legislators in these states are
responsible for 77 percent of the UNE-P-based competition that exists across the country today.

Thomas M. Koutsky, vice president of law and public policy for Z-Tel Communications, Inc.,
stated, “We are at a critical juncture in the life of competition. The visionary authors of the
Telecom Act created UNE-P because it was the most rational way for competitive companies to
deliver local services to mass-market end-users. PACE Coalition members are using UNE-P
successfully to the welfare of our customers and the U.S. economy. It is now up to the FCC to take
the next step to ensure that competition is not stopped dead in its tracks.”

Rodney Page, senior vice president of marketing and strategic development for ACCESS
Integrated Networks, Inc., commented, “The public phone network is a national resource that was
built over 100 years under monopoly protection. Rather than wastefully duplicating it, UNE-P
providers are deploying new, valuable technologies that are more cost-effective, and our customers
are the real winners. The FCC has an opportunity and a duty at this decisive time to foster
competition through UNE-P, and in doing so, transport us out of the current telecom crisis.”

The PACE Coalition is holding a press conference today at 9:00 a.m. EST in the Murrow Room at
the National Press Club in Washington, D.C. to discuss the Report. Attendees will have the
opportunity to hear from and ask questions of executives from participating Coalition member
companies and their customers. Participating companies are InfoHighway Communications Corp.,
ACCESS Integrated Networks, Inc. and Z-Tel Communications, Inc.

#H#

ABOUT THE ORGANIZATIONS

InfoHighway Communications Corp., based in Melville, N.Y., is a leading Integrated Communications Provider
(ICP} offering end-to-end solutions including broadband data and voice telecommunications services primarily to
businesses in major markets in the northeastern United States. The Company offers competitively priced, high
quality "one-stop shopping” for local and long distance telephone services; high-speed data and Internet services,
principally utilizing Digital Subscriber Line (DSL) technology; web services, including web hosting; and network
design and wiring services. In addition, InfoHighway will offer services, such as Virtual Private Networks (VPNs)
and new network features such as Voice-over-DSL (VoDSL). The company presently provides services in the
following states: New York, New Jersey, Massachusetts, Rhode [sland, Pennsylvania, Maryland, Maine, Vermont,
New Hampshire, Connecticut, Virginia, Texas and Washington D.C. And in coming months the Company plans to
expand into Delaware. Contact: 212-566-2100 or visit www.infohighway.com

ACCESS Integrated Networks, Inc. is a profitable and rapidly growing Competitive Local Exchange Carrier
(CLEC) providing telephone services to small business customers in nine Southeastern states. Established during
1996, the privately held company is headquartered in Macon, Ga. In addition to local telephone service, AIN offers
long distance and toll-free service, as well as travel calling cards and consolidated local and long distance billing.
Visit www accesscomm,com.
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Z-Tel Communications, Inc., based in Tampa, Fla., was founded in the wake of the Telecommunications Act of
1996. With the establishment of the Unbundled Network Element-Platform (UNE-P), competitive
telecommunications companies became able to provide telephone service to end-users over the incumbents' network.
Founder Gregg Smith formed Z-Tel around UNE-P with the vision of developing technology that would imbue the
home phone with "Intelligent Dial Tone,” wherein home phone service can be personalized to meet consumers'
diverse communications needs in an intelligent, intuitive way. Z-Tel offers residential and business customers in 38
states value-added bundled local and long distance phone service with proprietary Internet-accessible calling and
messaging features. Z-Tel also makes these services available on a wholesale basis. For more information about Z-
Tel’s innovative services or about Z-Tel, please visit the Company’s Web site at www.ztel.com. Contact: Sarah E.
Bialk, Director of Investor Relations, at 813/233-4586 or irfdz-tel.com

The PACE Coalition comprises a diverse group of competitive entrants who have committed substantial capital
resources to developing the necessary infrastructure to compete in the most difficult of circumstances — ie.,
entering a market dominated by an incumbents whose network and resources have been accurnulated over more than
a century, much of it protected from competition by government policy. The members of the Coalition have
collectively raised more than $1.5 billion to enable them to offer a range of innovative services that only diverse
entry can achieve. For more information about the PACE Coalition, contact Genny Morelli at 202/887-1230
(amorellii kellevdive com) or Joe Gillan at 406/626-5576 (joeuillanizearthlink net).
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